LAURA NADER

Introduction

This essay, introducing the volume, attempts to describe briefly, in the
context of past and present anthropological arguments, what I believe
has been and what will be the style of future anthropological studies of
law. Since World War II there has been in anthropology a proliferation
of various subdisciplines—such as the anthropology of religion, political
anthropology, the anthropology of law—that will presumably merge into
problem areas in the next decade; in the meantime we have developed
these narrower fields in order to make some systematic progress in data
accumulation and theory building. We can sometimes profit from looking
at the parallel patterns of developments in the subfields, and in this essay
I will make specific reference to the development of socio-linguistic
studies as it relates to developments in the anthropology of law. For
similar reasons I will cite extensively from a memorandum written at the
request of the conference members by the sociologist Vilhelm Aubert.
In order that a variety of views might be expressed, separate introduc-
tions to the four sections were written by other participants. These in-
troductions, better than anything I could say, summarize the sometimes
convergent positions expressed at the conference.

Over forty years ago Robert Lowie wrote a chapter in Ogburn and
Goldenweiser’s book, The Social Sciences, entitled “Anthropology and
Law.” It is interesting perhaps to note the flavor and content of that
article as a backdrop for the present volume. Lowie was interested in
how anthropology might benefit from a neighboring branch of learning.
He writes: “The jurisprudence of advanced civilizations, refined by cen-
turies of acute intellects, is marked by a clarification of basic concepts
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such as the student of anthropology may well envy. There are obvious
pitfalls to be avoided. Primitive customary law does not present the
rigid formalism of codified law. It would assuredly be the acme of arti-
ficiality to pigeonhole the rules of inheritance in a North American
aboriginal community according to the standards of English jurispru-
dence. But the comparative fluidity of primitive conditions is fully recog-
nized at the present time, and little danger threatens from that source.”
Lowie then briefly summarizes the results of anthropological investiga-
tions as they bear on what he sees as four main problems of legal theory:
family law, property, associations, and the state.

It is of interest to note a continued interest in the “pigeonhole prob-
lem” and the general lack of interest at this conference in substantive
law and, for the most part, in questions having to do with political de-
velopment—questions that were the core of Lowie’s summary of anthro-
pology and law forty years ago. In our groping for concepts, problem
formation, and method, we moved from anthropology and law to law in
culture and society as it is affected by and affects the individuals who
make the law both similar and different.

Major Discussions

The major discussions of this conference swung between two different
subjects, having as a common denominator a concern with various as-
pects of method: the position of jurisprudence in social science and the
study of dispute settlement in terms of processes relating to society and
the individual. Vilhelm Aubert, a scholar trained in both the formal law
and behavioral science commented on the first question in a memo sent
to me shortly after the Burg Wartenstein conference (n.d.):

There are several ways in which law and social science may be brought into
touch with each other. One may use social science to analyze legal problems.
Fact-finding surveys, on attitudes or other social items, may be utilized as a
means to substantiate legal propositions. . . . The analytical scheme into
which the sociological findings are fed, remains legal or jurisprudential. One
may, on the other hand, use sociological or anthropological concepts and
theories to interpret legal phenomena. It may be necessary to know some-
thing about legal thinking in order to get the empirical basis straight, but the
analytical scheme remains sociological.

Although there is considerable interest among lawyers in employing
sociological methods for purely legislative or juridical purposes . . . there
was little of this represented at the conference. There were some, however,
who seemed to come close to maintaining that certain parts of Western
jurisprudence might furnish a framework within which legal facts in tribal
societies might be interpreted (Gluckman and Hoebel). Their intention was
probably not to aid jurisprudence by pointing to new data which might lend



Laura Nader 3

new credence to old legal assumptions. Rather, it seemed these scholars be-
lieve that . . . Western legal thought has developed concepts (like the
“reasonable man” or Hohfeld’s scheme) . . . which may be applied also to
furnish order in otherwise meaningless anthropological findings relating to
social order and conflict resolution.

This point of view was strongly opposed by Bohannan who finds it neces-
sary to grasp, from the inside, the legal concepts of that society which is
being studied. I felt that the discussion on this point to a large extent hinged
on questions of empirical observations. For it may well be that a good way
of understanding what goes on in the other people’s minds is to use the
schemes which are available in one’s own mind. They may, or may not, fit,
but this method seems to be one of those we always have to use. Some do
it well, others do it less well. Some read into others what they find in them-
selves, but some also fail to see parallels which are actually there. The one
fallacy is as dangerous as the other one. But I do not think this is a point
which can profitably be pursued in abstract debates without simultaneously
having a chance to inspect the data. . . .

In one sense I find it difficult to believe that Western legal concepts can
be applied to tribal materials . . . that is, if it were to be claimed that the
Western legal concepts apply with implications identical to those which they
have in Western law. Since legal concepts are defined in relation to a com-
plete legal system it is highly unlikely that they should fit in a very different
social system if one wants to be precise and specific. The concept of “the
reasonable man” is, of course, on a level so general that its application in a
non-Western society has the ring of truth. However, if we were to include
its specific implications in a certain Western system, its applications to a
non-Western society might fail. In both types of societies, however, one in-
teresting point is that such loose concepts are used in juridical argumentation,
and that this provides the decision-maker with a certain amount of freedom
vis-a-vis a set of rules by which he is, in principle, bound. This tells us some-
thing about the need for elasticity, loopholes, malleability, etc., in a norma-
tive system. In order to characterize this aspect of the legal system, and of
the enforcement of norms, we would use concepts derived from social sci-
ence and not from law.

The analytical position of the Hohfeldian scheme is probably slightly dif-
ferent. Hohfeld’s concepts do not, as I have understood them, belong to the
working tools of the practicing lawyer. They represent some kind of gen-
eralization of the terms and concepts actually applied in legal work. Although
they have been developed by a lawyer as a means to understand law, they
seem, nevertheless, to belong more than halfway in the social sciences. They
are applicable to all normative phenomena, to all situations where rights and
obligations obtain between actors, whether these are legal in origin or not.
This, of course, does not detract from the usefulness of Hohfeld’s scheme,
which is amply illustrated in Hoebel's “Law of Primitive Man.” The useful-
ness of Hohfeld should not, however, be misinterpreted as a symptom that
law and social science are closer to each other than they actually seem to be
for the moment.

The application of Hohfeld’s scheme makes it possible to discern a number
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of conflict-resolving situations and to bring out their affinity, but not identity,
to court decisions in Western systems. The final conceptualization, however,
should not, in my opinion, remain on this level. When comparing conflict-
resolving devices and institutions it seems advisable not to classify institu-
tions in term of concepts derived from procedural law, but to apply general
sociological concepts. Among these latter belong concepts used in describing
group structures (dyad-triad, etc.), the pattern variables (specificity-diffuse-
ness, universalism-particularism, etc.}. My impression is that the greatest
scientific profit can be extracted also from the writings of Gluckman and
Hoebel when their findings are analyzed in these terms.

The question of anthropological use of jurisprudential terminology,
basic to an earlier disagreement between Max Gluckman and Paul
Bohannan, was discussed and summarized at this conference. Intellectual
agreement between Bohannan and Gluckman was arrived at by Profes-
sor Hoebel’s skillful statement of the question by means of the following
diagram, and the group expressed the belief that the argument had now
been dissolved and need no longer occupy the attention and energies of
scholars interested in law.

Comparative Analytical System
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Bohannan’s position focused on the importance of the ethnographer’s
getting at what the Tiv think about their own system; this is the Tiv
analytical system. Gluckman has proved that the Barotse also have a
folk analytical system. We need further a comparative analytical system
competent to deal with all the folk systems. We can draw concepts
from any of the lower levels to obtain the concepts for our comparative
analytical system (or, Aubert would say and I would agree, from socio-
logical or anthropological concepts). Bohannan suggested that for ana-
lytical purposes the folk system should be seen to include Tiv law as
well as the Tiv folk analytical system (as is suggested by the dotted lines
above). Selected parts of what is in the folk analytical systems can be
taken to the comparative analytical box. It was at one time felt that the
folk analysis of Western jurisprudence was sufficient in itself for the
comparative box. This view is no longer considered valid; Gluckman
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and Bohannan agreed on this point, at least at that time. The fact that
all participants were so anxious to have this as part of the printed record
indicated a degree of impatience with what many thought was indeed
a nonproblem. As Frank Cancian said in his summation at the conference,
he now concluded that there was no Bohannan-Gluckman controversy.
He had previously thought that Bohannan wanted to use native cate-
gories and that Gluckman wanted “adequate” categories, which could
be native or Western, and that Bohannan in turn had found Western
categories inadequate. In fact, the disagreement is not on the level of
description but on the next step of analysis. The intricacies of this dis-
cussion are summarized by Moore’s introduction.

Be this as it may—an illustration of dispute settlement among two
highly respected anthropologists—we are left with the general proposi-
tion that a field does not develop by deciding from where its terminology
should be chosen. To find out whether any kind of analytical system
should be used, it must be tried out on a problem. This is what Hoebel
did in The Law of Primitive Man (1954). If it works, the product can
be advertised. Jurisprudential scholars have often commented on how
useful their language would be to anthropology. Someone at the con-
ference even offered to compile a dictionary of such words for anthro-
pological use. “Show me by doing” is my motto, and in the meantime I
remain comfortable with Aubert’s position on this subject.

How should this field develop, then? It was the feeling among several
of the participants that an exploration of dispute settlement or conflict
resolution could lead to some findings in the ethnography of law that
are verifiable, and that such an investigation could well be an area of
inquiry from which we could take off to other related domains, such as
the question of the interrelationship between manifest and latent func-
tions. There was no feeling that this was the central topic for study or
that other subjects were not more interesting. It was simply a place to
start, as Gulliver indicates in his section introduction. In 1965 I called
attention to the lack of mutual interest between those who study some-
thing called “conflict resolution” and those who study “legal procedure”
and “judicial process.” Many of the papers in this volume indicate that
there is value in joining forces among those interested in conflict resolu-
tion, legal procedure, and dispute settlement—a recognition that we are
all interested in the same, or at least in related, materials. Aubert (n.d.)
is particularly interested in this direction of study:

Information of institutions and methods of conflict resolution may be used
for several analytical purposes. They may be used as a means to tap important
general characteristics of the social system which employs a certain method
of conflict resolution. Thus, Gulliver’s study throws important light on the
social structure of the Ndendeuli, as it is revealed in the course of the moots
where the conflicts are discussed and settled. . . .
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One may also conduct a different type of comparative study, namely by
comparing institutions of conflict resolution as such. The institutions may
belong to the same society, for example, in the form of a battery of methods,
like courts, boards of arbitration, mediation, etc. . . . Thus, one may dis-
cover that typically legal methods are preferred in some situations and
shunned under different circumstances. One may, of course, combine the
comparison of legal and other conflict-resolving methods with the compari-
son of societies, thus clarifying the reasons why some social systems rely
more upon law than others.

Some felt, in addition, that if we were going to concern ourselves with
process we must not neglect studies of the individual’s role. Although
in the development of political anthropology there apparently has been
a steady progression of interests that led from a preoccupation with
taxonomy, structure, and function to a concern with political processes
(Swartz, Tuden, and Turner 1966), law studies from the start have been
interested in process. In this volume the interest in taxonomy is con-
ceived of as a way of getting at process in terms of specified functions.
The papers here are not simply static, or structural. As Sykes suggested,
the beginnings of a typology could develop out of categories such as:
settlement or negotiation, decision-making, appeal, rule formation, rule
alteration, and the execution of decisions. Any one of these categories
could be taken as a sector for study of process. A discussion of various
negotiation models, for example, led Schapera to ask, “Is there a differ-
ence between the type of negotiation where there is an anticipation of
going to court, of where there is even the possibility of going to court,
and where there is not?” Moore then suggested that there is a distinction
between societies where there are professional intermediaries and those
where there are not, implying that professional intermediaries have a
stake in prolonging the process of negotiation. We know little about the
influence of the possibility of resort to a third party upon negotiation
processes in particular or upon the time problem in general.

The concern with process started with society and ended with the
individual. When we began to focus upon the individual, two types of
questions were raised. What changes result in legal institutions as a re-
sult of specific personality types? What is the effect of type of person-
alities on the use or application of the legal institution? The discussion
that dealt with legal change as it is affected by an authority’s legislative
act (for example, a judge’s decision) or by an individual's criminal act
indicated that we needed to know more. Specifically we need to have
more case studies taken within a single society in order to establish
criteria for describing an innovation as effecting basic changes. Indeed,
the question was raised as to the possibility of producing proof for an
argument based on the proposition, “Individual variation causes innova-
tion.” Hoebel’s comment on the permanence of tension within a system
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—on the range of variation respective of conformity—led Bohannan to
propose viewing a dispute case as an instance of boundary testing of per-
sonalities (which is another way of viewing change in law ways and
which leads into the problem that Gibbs deals with in bis introduction).

A Unifying Theme

As late as 1953, Harry Hoijer, in a review article entitled “The Rela-
tion of Language to Culture,” found it necessary to examine the proposi-
tion that language does not stand separate from culture but is an essential
part of it. In the process of examining this assumption and of answering
the challenges specifically posed by Voegelin (1949), he returned to a
statement by Sapir (1933:11) that language “does not as a matter of
fact stand apart from or run parallel to direct experience but ‘completely
interpenetrates with it.” It is this interpenetration, which is not apparent
immediately, that has recently concerned an increasing number of lin-
guists and anthropologists and sociologists (for example, Gumperz and
Hymes, in press).

The notion of language and culture assumes that language is measur-
able apart from culture. As a result of the work of the American school
of descriptive linguistics—which, especially in the 1930’s, concentrated
upon physical cues—the notion developed that grammar was built on
sounds and that language could be viewed and studied as an independent
system. In order to understand the peculiarities of language, linguists
then isolated language as an independent system, in much the same way
a physiologist isolates certain parts of an organism for analysis. It is
probably futile to ask whether language is in reality an independent
pattern; we can say that it can be studied independently, with results
that are limited, at least to one point in time. We can find out something
if we are interested in the logical structure of the human ability to
verbalize or if we are curious about the varieties of language structures
the human mind has invented.

If, however, we are interested in questions of the relation of language
to culture and society and if we are interested in understanding change,
then, in the minds of such specialists as Gumperz and Hymes, such a
view of language is likely to impede research. By saying that on the
one hand there is language and on the other there is society and culture,
the researcher cuts himself off from study of causal connections and
from posing such questions as “Can certain social practices generate
certain language practices and the reverse?” Such a question would
probably never arise if we looked at independent linguistic phenomena
and independent social phenomena; and indeed, in our field work, we
would be collecting data accordingly, without taking into account the
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social context in which speech takes place, neglecting all those factors
relevant to understanding relationships.

In sum, then, it is safe enough to isolate linguistic behavior as an in-
dependent system for limited purposes as long as we do not fall prey
to the fallacy that because linguistic behavior may be treated inde-
pendently, it is in reality independent of society and culture. If we are,
and if we need to be, interested in the relation of language to society
and culture, we cannot view language as independent.

At a recent Law and Society Association meeting the suggestion that
that name of the society be changed from “Law and Society” to “Law
in Society” was met with a sharp retort: “It is law and society, and not
law in society. There is nothing hierarchical about this relationship.”
This reply exposed with complete spontaneity an attitude that has stood
squarely in the way of even posing for research problems of law in so-
ciety. Somehow law is conceived of as in reality being a system inde-
pendent of society and culture; in the case of legal scholars in particular,
their “professionalism” seems to encourage such a position.*

The contrast—law in, versus law and society—has not been much ex-
plored in recent social-science and law discussions about the subject.
Professor Lon Fuller (n.d.) does note, however:

The intensified interest in the sociology of law that has developed in
recent years has come to assume the proportions of something like an intel-
lectual movement. In the United States this movement has found a kind of
sloganized expression in the title, Law and Society. . . .

. there are, I believe, some dangers in this new title and in the alloca-
tion of intellectual energies it seems to imply. By speaking of law and so-
ciety we may forget that law is itself a part of society, that its basic processes
are social processes, that it contains within its own internal workings social
dimensions worthy of the best attentions of the sociologist.

My misgivings about the possible implications of a newly coined slogan
would hardly be worth communicating to you if there were not powerful
streams of thought in both sociology and jurisprudence that tend toward

1. These and similar questions are treated in Gumperz and Hymes, Directions in
Sociolinguistics (in press). I am grateful to John Gumperz for the various conversa-
tions we have had that sought to compare developments in the fields of our respective
interests.

2. See Pound’s classic “The causes of popular dissatisfaction with the administra-
tion of justice” (1906) for an example of the social repercussions of such an attitude.
Or see his article “Sociological Jurisprudence: Stage One” (1907), where he con-
cludes: “To this end it is the duty of teachers of law, while they teach scrupulously
the law that the courts administer, to teach it in the spirit and from the standpoint of
the political, economic, and sociological learning of today. It is their task to create in
this country a true sociological jurisprudence, to develop a thorough understanding
between the people and the law, to insure that the common law remain what its
exponents have always insisted it is—the custom of the people, the expression of their
habits of thought and action as to the relations of men with each other” (p. 615).
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drawing a sharp line or division between the study of legal institutions and
procedures, on the one hand, and the basic study of society itself, on the other.

As with the example of language in society and culture, for purposes
of some kinds of analysis one may want to draw sharp lines of division
between the study of legal institutions and the study of society, but
such an approach would not raise such questions as “What are the social
and cultural factors that determine the forms and/or substance of dis-
pute settlement?” Or “What are the social dimensions (to paraphrase
Fuller) which mold the adjudicative process and determine adjudicative
results?”

In summarizing the situation in anthropology, I (1965b:17, 18) con-
cluded several years ago:

During the past two decades the major contributions to the ethnography
of law have been descriptive, functional analyses of systems both in isolated
and in contact situations. The tendency has been to treat the legal system as
an institution virtually independent and isolated from other institutions in
society, except insofar as “society” is gleaned from the law materials. . . .

In most of the recent monographs, Gulliver (1963) being a major excep-
tion, the law has been treated as isolated from other social control systems,
and indeed in some monographs it has been left for the reader to place the
law in its socio-cultural context.

Although at the Wenner-Gren conference in Austria there was no dis-
cussion of whether law was a system independent of society, whether
law was a system independent of culture, and whether it should or
should not be viewed as such, it was clear that some of the underlying
tensions in the discussions could be traced to basic disagreements, often
more subconcious than articulate, on the issue of law as “something
apart.” For example, in discussing the use of jurisprudential terms, Max
Gluckman commented, “An analysis of the mechanics of ‘dispute settle-
ment’ could profitably be made by the use of sociological and anthro-
pological methods, whereas a study of the ‘judicial process” would better
employ concepts taken from jurisprudence.” Vilhelm Aubert, on the
other hand, thought that the question of applicability of jurisprudential
terms was irrelevant to problem conceptions in the field of the sociology
of law. He saw a better chance of communication and integration of
sociological and anthropological studies if we concerned ourselves with
basic problems in conflict resolution, typological classification, and the
like; and he did not include legal studies because he views legal scholars
as having quite different aims from those of social scientists (see Aubert
1963).

There were indications at this conference that anthropologists are
ready to consider studies of law in culture and society as core interests
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and that they are contributing to enriching knowledge of what Professor
Fuller has called “the social dimensions of the law itself.” Some indi-
cations of shifting interests in the direction of law studies were the re-
luctance to draw tight boundaries around the domain of law or to expend
effort in the search for a conclusive definition of law and the reluctance
to accept jurisprudential terminology, without qualification, as the vo-
cabulary for the anthropological study of law. Another indicator, and a
more positive one, was the desire to focus on something intensively
enough to make some intellectual headway: the single most dominant
theme in the discussions and the papers was dispute settlement. The
study of dispute settlement focuses on only one of the many functions of
law. As a topic it crosscuts a segment of the law domain by incorporating
a particular type of settlement—judicial process—into the broader domain
—dispute settlement, which perforce leads us to dwell on problems of
law in culture and society. The consideration of judicial process as one
point of the continuum of the broader category of public forms of dispute
settlement leads us to considerations of an anthropological nature in try-
ing to explain process, use, and function of various dispute-settling
mechanisms as they relate to the presence or absence of a judicial process.



